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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
KISS MY FACE, LLC,    ) 
       ) 

Opposer,     ) 
v.       ) 
       ) Opposition No. 91209825 
PYR LESS GROUP, LLC,    ) 
       ) 

Applicant.     ) 
 

OPPOSER’S REQUEST TO CORRECT THE RECORD 
 
 It has come to Kiss My Face, LLC’s (“Opposer”) attention that page 19 of the testimony 

documents filed by it at Docket Entry No. 23 inadvertently included confidential, trade secret 

information, which should have been redacted. Attached is Opposer’s testimony with the 

confidential, trade secret information redacted. Opposer requests that the testimony that was 

originally filed as Docket No. 23 be replaced with the attached redacted version.  

Opposer has concurrently filed the page that was redacted as Supplemental Confidential 

Testimony For Plaintiff.   

Dated: April 30, 2015 

Respectfully submitted,           
/s/ Carrie A. Johnson     
Carrie A. Johnson 
FRASER CLEMENS MARTIN & MILLER LLC 
28366 Kensington Lane 
Perrysburg, Ohio 43551 
Email: johnson@fraser-ip.com, firm@fraser-ip.com 
Date: April 30, 2015   
Attorney for Opposer 
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CERTIFICATE OF SERVICE  
 

 I certify that on April 30, 2015, the foregoing Opposer’s Request to Correct the Record 
was served on counsel for the Applicant via U.S. Mail addressed as follows: 

 
Burdett, Morgan, Williamson & Boykin, LLP 
Attention: Christian D. Stewart, Esq. 
3423 Soncy Road, Suite 300       
Amarillo, Texas 79119 

 
   
A courtesy copy was also sent via email to Mr. Stewart. 
 
     /s/ Carrie A. Johnson     

Carrie A. Johnson 
FRASER CLEMENS MARTIN & MILLER LLC 
28366 Kensington Lane 
Perrysburg, Ohio 43551 
Attorney for the Opposer 
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ORIGINAL 

TRADEMARK, TRIAL & APPEAL BOARD 

---------------------------------------------x 
KISS MY FACE, LLC, 

-against-

Opposer, 

TTAB Opposition No.: 
91209825 

PYR LESS GROUP, LLP, 
Applicant. 

---------------------------------------------x 
DATE: November 17, 2014 

Gardiner, New York 
10:08 A.M. - 12:27 P.M. 

Laura Evans, Reporter 

DEPOSITI°ON 

OF 

JEAN FUFIDIO 

(A Witness produced on behalf 

of the Opposer) 

NATIONAL COURT REPORTERS, INC. 
(888) 800-9656 
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APPEARANCES: 

FRASER, CLEMENS, MARTIN & MILLER 
Attorneys for the Opposer 
28366 Kensington Lane 
Perrysburg, Ohio 43551 
BY: CARRIE A. JOHNSON, ESQ. 

APPEARING VIA TELECONFERENCE: 

BURDETT, MORGAN, WILLIAMSON & BOYKIN, LLP 
Attorneys for the Applicant 
3423 Soncy Road, Suite 300 
Amarillo, Texas 79119 
BY: CHRIS STEWART, ESQ. 

ALSO PRESENT: 

Naomi Aubain, Kiss My Face 
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1 FUFIDIO 

. .. 
( 2 BY MS. JOHNSON: I have some 

3 documents to be marked. 

4 

5 (DOCUMENTS RECEIVED AND MARKED AS OPPOSER'S 

6 EXHIBITS 1 THROUGH 6 FOR IDENTIFICATION) 

7 

8 JEAN FUFIDIO, a Witness produced on behalf of 

9 the Opposer herein, having been first 

10 duly sworn by a Notary Public within and 

11 for the State of New York, was examined 

12 and testified as follows: 

( 13 

14 ***** 

15 

16 DIRECT EXAMINATION BY 

17 MS. JOHNSON: 

18 Q. My name is Carrie Johnson. I'm 

19 here with Fraser, Clemens, Martin & Miller on 

20 behalf of the Opposer, Kiss My Face, LLC. 

21 This is the deposition of Jean Fufidio. The 

22 parties have stipulated that counsel for the 

23 Applicant may appear by telephone. Jean, 

24 please state your full name and complete 

( 25 
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title. 
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A. Jean Fufidio, Chief Marketing 

Officer of Kiss My Face, 144 Main Street, 

Gardiner, New York 12525. 

Q. Have you given a deposition 

before? 

A. 

Q. 

No. 

The court reporter needs you to 

answer verbally, so try not to nod or say 

uh-huh, okay? 

A. Okay. 

Q. How long have you been the Chief 

Marketing Officer for Kiss My Face? 

A. 

Q. 

Since March, 2013. 

What are your job 

responsibilities in this position? 

A. I'm responsible for brand 

strategy and maintenance, and under that 

would be developing innovation, developing 

marketing communications, and managing our 

trademarks. 

Q. With respect to managing 

trademarks, can you tell us more specifically 

what types of activities you oversee? 

A. We actually have one or two 
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people here that oversee the trademark -- I 

don't know the right word you'd call it --

but as things come through the system, we 

manage and oversee it and work very closely 

with counsel in helping to make sure that 

people are not violating or infringing upon 

our trademark. 

Q So you oversee enforcement 

efforts? 

A. Yes. 

Q. Do you also oversee selection of 

trademarks? 

A. Yes. Actually, when we design 

what name something we might want to 

call -- we actually oversee going out and 

coming up with the new trademark names. 

Q. Did you review some documents to 

prepare yourself for this deposition? 

A. 

Q. 

A. 

Yes. 

What types of documents? 

Some of our current trademarks, 

some of our market share and sales reports, 

some past research studies, advertising, 

promotion. 
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Q. Based upon your position as 

Chief Marketing Officer and your review of 

these documents, are you knowledgeable about 

the sales and marketing of Kiss My Face 

branded goods? 

A. 

Q. 

Yes. 

Are you also knowledgeable about 

the company's use of the mark Kiss My Face? 

A. 

Q. 

exhibit. 

Yes. 

Let's discuss this first 

This is an exhibit I've entered 

into the record as Exhibit 1. It is an 

assignment. It's dated in 2010. 

you what's been marked Exhibit 1. 

reviewed this document before? 

I'm handing 

Have you 

Yes. A. 

Q. 

A. 

Can you tell us what it is? 

Sure. This is a trademark 

assignment based on Kiss My Face Corporation 

changing its operating company to Kiss My 

Face, LLC back in November of 2010. 

just an assignment of trademark from 

Corporation to the LLC. 

And it's 

Q. That document also indicates 
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that the marks have been in use, I believe, 

since the 1970s. Is that date correct? 

A. I think it's 1981, but I could 

be wrong about that. 

Q. In either case, have the marks 

been in use since at least as early as 1981? 

A. Yes. 

Q. What products are currently 

offered under the mark Kiss My Face? 

A. All of our products. Do you 

want me to list the types? 

Q. 

A. 

Sure. 

We have moisturizers; we have 

lip balms; we have bar soaps -- it all 

started with our bar soaps, by the way; we 

have moisture shaves; we have facial 

moisturizers; we have sun care; kids 

products; men's products. It's a whole 

litany of personal care aids. 

Q. Are all of those goods branded 

with the Kiss My Face mark on the front, the 

forward facing label? 

A. Yes. As well as in the back, we 

also have our company name, but yes, it's on 
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the front. 

Q. Can you tell us about the Potent 

& Pure line? 

A. Sure. It's a great line. It's 

a line of facial care, moisturizers -- it's 

actually a whole system. So we have a 

cleanser, we have a toner, we have a masque. 

We have serums and we have moisturizers, 

depending upon your skin type. I don't know 

how long it's been with the business, but 

it's been a long time. 

true following as well. 

We have a very loyal, 

Q. Are those goods also all marked 

with the Kiss My Face trademark? 

A. Yes, they are. 

Q. And the sub-brand, can you tell 

us the sub-brand on those products? 

A. Potent & Pure? 

Q. Yes. 

A. A lot of our products have 

sub-brands, because we want to make sure when 

our consumers go and look for the product, 

it's a Kiss My Face product that they're 

looking for, and then they can identify with 
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the sub-brand. 

Potent & Pure. 

This happens to be called 

We have some brands called 

Bare Naked. We have a sunscreen line. It's 

a way for consumers to look for what they 

want. 

Q. Is the Kiss My Face the largest 

trademark on the package? 

A. 

Q. 

Yes. 

Let's talk about brick and 

mortar retail establishments where Kiss My 

Face products are offered. 

us about those? 

Can you talk to 

A. Sure. We have distribution and 

placement in stores that are food, drug, and 

mass merchant discount stores. And I would 

explain those as like a Stop & Shop, a 

Kroger, a Walgreens drug store, Target, as an 

example. We also have distribution in what 

we call natural stores, which would be 

Sprouts, Whole Foods Market is one of our big 

retailers. So we have a national presence in 

brick and mortar stores. 

Q. Are goods offered in you 

mentioned I think Walgreens, is that correct? 
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Yes. 

I wanted to cover that. If 

we're in Kroger or Target, where would I find 

Kiss My Face goods? 

A. It depends on the store. In 

some cases, they have a natural section. 

You'd find Kiss My Face in the natural 

section of that store. In some cases, it's 

intertwined with the regular health and 

beauty aids department. It depends upon the 

store. Most stores, the natural section is 

right next to the conventional HBC section. 

And HBC stands for? Q. 

A. Health and beauty aid or health 

and beauty -- I forget what the "C" is. 

Cosmetics maybe? 

Q. Tell me about on-line retail 

environments that sell Kiss My Face products. 

A. We sell our products at 

KissMyFace.com which is our own website, We 

also set at Amazon and Drugstore.com, Amazon 

being a very, very big customer for us. 

Q. Are these products offered just 

in the United States? 

10 
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A. No. 90 percent of our business 

is in the US, 10 percent is between Canada 

and other export countries, 

Q. I want to move on and talk about 

sales. 

BY MS. JOHNSON: Can we go off 

the record for a minute? 

(OFF THE RECORD DISCUSSION) 

Q. I want to talk about the 

document that has been entered as Exhibit 2 

to this deposition. This document and this 

portion of the transcript are trade 

secret/commercially sensitive pursuant to the 

protective order, 

document before? 

A. Yes. 

Have you seen this 

Q. can you tell me what Exhibit 2 

is, what this document is? 

A. These are our sales, total sales 

for Kiss My Face over the past five years, 

inclusive of outside the US. 

Q. Who created this document? 

11 
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A. Alessandra LoBiondo, who is our 

financial and operations analyst here at Kiss 

My Face. 

Q. What do these sales represent, 

what kind of goods? 

A. These are our total sales for 

all of our products that ship out of Kiss My 

Face warehouse. So these are what I would 

call factory sales. This is not the retail 

sales. This is what we send out to our 

customers. 

sales. 

Q. 

A. 

Is it fair to call it wholesale? 

No. I would call it gross 

We have a different name for 

wholesale, which means it's different 

pricing. 

price. 

Q. 

This would be sales at our list 

Does this include only sales of 

Kiss My Face branded goods? 

A. 

Q. 

Yes. 

And does this include sales 

outside of the US? 

A. Yes. 

Q. What portion of the sales on 

12 
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this sheet are US? 

A. 

Q. 

A. 

About 90 percent. 

For each year listed? 

I'd have to go back to 

doublecheck. For 2014 and 2013, it's 90. 

Q. Is 2014 an estimation, or is 

this a year-to-date number? 

A. 

Q. 

I don't know the answer to that. 

Is there a way to calculate, 

based upon these numbers, retail sales? 

A. Yes. 

less the markup. 

This usually represents 

Usually retailers will mark 

this up by 45 or 50 percent above this 

number. So what you would expect to pay at a 

store or supermarket would be 40 percent or 

so more than this. 

Q. I'd like to move onto Exhibit 3. 

BY MS. JOHNSON: Can we go off. 

the record for a moment? 

(OFF THE RECORD DISCUSSION) 

Q. I'd like to talk about the 

document that's been identified as Exhibit 3 

13 
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( 
2 to this deposition. This document starts 

3 with a summary that's titled, "Natural Health 

4 and Beauty Aids Attitudes & Usage Study, 

5 Executive Summary -- October 2011." That 

6 document is 12 pages long. Then there is the 

7 actual "Natural Product Attitudes & Usage 

8 Study" behind that executive summary, Jean, 

9 can you tell me, what is the study that was 

10 done in 2011? 

11 A. It was a study done ... 

12 Q. Actually, could I stop you for 

( 
13 one moment? I wanted to make sure this 

' .. 
14 portion of the transcript is still marked 

15 trade secret/commercially sensitive. Exhibit 

16 2 also needs to be similarly designated as 

17 trade secret/commercially sensitive. Sorry 

18 to interrupt you. Go back to telling us what 

19 this study covered. 

20 A. This study was done in order to 

21 identify what we call attitudes and usage of 

22 consumers, And what this was was across 

23 1,300 or so consumers across the country was 

24 a survey I think it was a 20-minute 

( 25 interview survey done -- asking women about 
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their attitudes and usage of natural 

products. And so, for Kiss My Face, the 

reason why this was done was, at the time, it 

was just kind of under new ownership and 

wanting to develop, you know, going forward 

with plans and strategies and how we come out 

with innovation or anything we do with the 

business, And it was a way of understanding 

consumers' attitudes about not only the 

category, which is the natural personal care 

category, but also attitudes and awareness of 

the brand and its competitors, as well as 

what people thought about the brand Kiss My 

Face. When you say Kiss My Face, what does 

that mean to you? How many people know about 

Kiss My Face? It was kind of done to figure 

out how deeply rooted Kiss My Face was in the 

industry. 

Q. Was this a study that was 

commissioned by the company? 

A. It was commissioned by Kiss My 

Face and it was a third-party independent 

company called CDC. I don't remember what 

the CDC acronym is for, but CDC does a lot of 

15 
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consumer research, and they're well-known in 

the industry. 

Q. I'd like to take a look at 

specifically a page within the actual natural 

product attitudes and usage study, which is 

separately paginated. I'd like to look at 

page 52 of the study and a couple pages after 

that. It's entitled, "KMF Awareness/Usage & 

Brand Ratings.• So we're going to look at 52 

and 53. We'll just start with those pages. 

Looking at 53, Jean, can you tell me what 

study results are indicated on page 53? 

A. Sure. This is what we call 

brand aided awareness, and it's a question 

that's asked of the 1,297 total sample. And 

you see the total sample number in the 

left-hand column, and underneath that you see 

percentages, And next to that, you see 

natural products usage and heavy, moderate, 

and light users. What this says is that 57 

percent of people asked in this study are 

aware of the Kiss My Face brand name. And 

that is considered to be a very strong 

awareness score, meaning they've heard of 

16 
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Kiss My Face and they're aware of the brand. 

And you think about that compared to, you 

know, Tom's of Maine at 67 percent. We're in 

really good company with people who really 

know the brand. And this was done back in 

2011 2010, 2011 -- so before we even 

started with some of our public relations and 

advertising. So you can see how high it 

scores in terms of some smaller brands that 

have very, very low awareness. So basically 

this says to us that people really know about 

the business, they know the brand name. 

BY MR. STEWART: Carrie, I just 

got a copy of the report. 

BY MS. JOHNSON: Do you want to 

take a few minutes to look at page 53 

of the report? 

BY MR. STEWART! Yeah. But 

first, tell me again where this goes 

into Exhibit 3? 

BY MS. JOHNSON: Take your 

current Exhibit 3 and place it on top 

of this document, so we have the 

executive summary first. Let's go off 

17 
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the record. 

(OFF THE RECORD DISCUSSION} 

BY MS. JOHNSON: Back on the 

record. Jean just discussed page 53 of 

the study. 

BY MR. STEWART: Got it. I'm 

ready. You may proceed. 

BY MS, JOHNSON: 

Q. I'd like to look at page 59 of 

the study. Jean, can you tell me what this 

data represents? 

A. Yes. This represents the way 

people would describe the Kiss My Face brand. 

It's the words that they would use, it's what 

we call brand association. When you think of 

the name, the brand name Kiss My Face, 

describe some of the attributes of Kiss My 

Face. So basically, you see that people 

think of Kiss My Face as having good quality, 

with 68 percent of the people saying that: 

all natural, good-smelling products, earth 

friendly. And basically these are the words 
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that people have used to describe the brand, 

that we're reliable and honest and earth 

friendly and all natural, 

Q. Let's discuss advertising. Can 

you tell me what Kiss My Face's approximate 

annual advertising budget is? 

A. We spend about111111111r"to 

support the brand, and that's both in store 

and out of store. 

Q. I want to go ahead and talk 

about the document that's been entered as an 

exhibit to this deposition, Exhibit 4. This 

goes along with advertising. 

what Exhibit 4 is, Jean? 

Can you tell us 

A. Yeah. This is our public 

relations and social media coverage. 

I explain the next page? 

Shoµld 

Q. Before you do, this exhibit 

also going to be marked trade 

secret/commercially sensitive. Okay, go 

ahead and tell us what the next page is 1 

Jean. 

is 

A. The next page is what we would 

use as a summary to show the type of coverage 

19 
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that we've gotten through -- I think this is 

year-to-date through October. And what this 

shows is that, on the left-hand side, it's 

all of -- it's a snapshot of some of our 

public relations efforts. The caption of 

over $5 million in advertising equivalency, 

up 93 percent with over 500 million 

impressions, represents that, with all of our 

public relations coverage that we get -- we 

get coverage in some of these major 

magazines, you know, nationally, both on-line 

and hard books -- that it represents over 

$5 million worth of advertising equivalency. 

we work with a public relations company 

called LaForce and Stevens, and LaForce works 

with all of the editors, both on-line and 

hard magazine editors, for coverage and 

support for the brand. And it's their number 

that equivalises the coverage that you get 

into what the advertising dollars would be 

worth. So what this says is that, from 

January through October, the end of October, 

we got not only $5 million in equivalency, 

but 500 million impressions, meaning 

20 
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500 million eyeballs actually saw the brand 

mentioned in magazines. That's the left-hand 

side of the page. The right-hand side of the 

page shows the social media support that we 

have on the brand. We're up 30 percent 

versus a year ago. We have nearly 100,000 

Facebook fans. That just shows the growth 

and one million impressions. And that's 

supported by our promotions that we had this 

year. And then at the bottom of the page is 

representation of some of the couponing that 

we do at point of sale, and also some beach 

sampling efforts that we did this year. 

Q. 

A. 

Who prepared this document? 

The marketing department 

prepared the document, and this is what we 

used for our sales organization to sell the 

brand as they go in and talk to the 

retailers. But the information that's 

populated on here was provided to the 

marketing group here by agencies. 

Q. You said that this data 

represents what time frame? 

A. January through October. 
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Q, 2014? 

A. Yes. 

Q. I'd like to note for the record 

that we no longer need this portion of the 

transcript to be trade secret/commercially 

sensitive. I want to take a look at the 

document that's been entered as Exhibit 5 to 

this deposition transcript. I just want to 

flip through some pages with you, showing 

some advertisements. Looking at the first 

page of Exhibit 5, which is KMF28, can you 

tell us about this, Jean? 

A. Well, this is a good example of 

the efforts of our PR agency getting us 

coverage. This was Teen Vogue magazine, and 

in this instance, Teen Vogue rated Potent & 

Pure one of their top five natural acne spot 

treatments. That's what's featured on the 

middle of the page there. 

Q. Has Kiss My Face been written up 

or mentioned in Teen Vogue or Vogue other 

times other than this? 

A. 

Q, 

Yes, we have. 

And then we're moving onto the 
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document that is labeled KMF29. This is 

Women's Running. Can you tell us about this? 

A. Yes, sure. Very similar, You 

can see Kiss My Face bar soap there, and you 

can see in· the editorial in the middle of the 

page how some consumers are saying that this 

is their favorite olive oil bar soap. 

this is the result of our PR efforts. 

Again, 

Q. Then pages KMF30 and KMF31, it 

looks like that feature goes for a couple 

pages, for three pages, from KMF30 to KMF32. 

A. This is another example of, 

again, LaForce and Stevens getting our 

messaging out on our behalf. And this was 

supporting some of our gift baskets during 

I think this was Mother's Day, "Make Her Up." 

And you can see how the little girl is 

kissing her mom gently on her face. This is 

all about the brand, you know, kissably soft 

skin, and this is what we promote. And this 

is our Mother's Day insertion, again, for 

Kiss My Face on behalf of our agency. 

Q. Let's skip forward to the 

document that is marked KMF35 in the bottom 

23 



( 

( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

corner. It says Women's Health at the top, 

A. So again, our bar soaps were 

featured, our olive oil bar soaps were 

featured in this Women's Health magazine. 

Again, it's all about whatever the editors 

want to talk about, In this case, they 

wanted to talk about Kiss My Face in terms of 

a soap smackdown. It was very timely for 

them. They called it their "loyal bar-ista," 

their little twist on a story. 

Q. Flip forward. Go ahead and tell 

us about KMF36. 

A. Again, this is some on-line 

coverage that we got. And you can see that 

Kiss My Face pure olive oil soap gets a lot 

of coverage, and this is another example of 

it. This is, again, something that POPSUGAR 

wanted to feature. They featured our olive 

oil soap, you know, the fact that it leaves 

your skin moisturized and supple, not dry and 

not irritated. This is how the company 

started, with this olive oil soap back in 

1981, and a lot of our editors really like 

talking about this product. 
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Q. There's KMF37. 

A. Again, same. Very similar 

coverage. 

Q. Let's talk about the document 

that says KMF399 on the bottom. 

A. So this is Oprah's magazine, and 

again, same coverage. We point our agency in 

the direction of what we want them to focus 

on in our brand. This happened to be 

summertime and we were focusing on our face 

product. We have a lot of business with 

facial products. Again, you can see our sun 

care Face Factor is a popular item for us, 

and it was Oprah magazine that picked up on 

that, along with some other conventional 

brands, but there you see our Face Factor. 

Q. Has Kiss My Face been mentioned 

in Oprah's magazine more than this example? 

A. 

Q. 

Yes. 

Do you know the circulation 

numbers for the Oprah magazine? 

A. I believe it's over two million 

circulation, not counting the pass along rate 

after that, just the actual subscriber. 
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Turn to the next page, which is 

It has the number KMF403 in the 

bottom corner. Tell us about that. 

A. Yes. Again, this Prevention 

editor wanted to talk about which sunscreen 

was right for you. And they selected Kiss My 

Face as one of the top 10 best sunscreens for 

your skins. We were one of nine others. 

Again, PR efforts at work. 

Q. Has Kiss My Face been mentioned 

in Prevention ｭ｡ｧ｡ｺｩｮｾ＿＠

Yes. A. 

Q. Do you know the circulation of 

Prevention magazine? 

A. I think it's also over 

2 million. 

Q. Let's go back to KMF399. This 

appears to be the on-line version of 

O Magazine. Has Kiss My Face been in the 

actual 0 Magazine as well? 

A. Yes, we have. 

Q. Just wanted to clarify. Let's 

move onto the page marked KMF404, which is 

the last page in this exhibit, and it says 

26 



( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

Redbook at the top. 

this page? 

Can you tell me about 

A. Again, it was rated from 

Redbook's editors as the best all natural 

sunscreen. It's our Kiss My Face natural 

mineral sunscreen, which again was featured 

in their story. You can see they have the 

best of -- that's the moisturizer, best body 

wash and we were rated as the best natural 

sunscreen for Redbook. I believe that was 

either last year or this year. 

Q. Has Kiss My Face been in the 

actual Redbook magazine? 

Yes. A. 

Q. And do you know the circulation 

of Redbook magazine? 

A. Again, I think it's over 2 

million. 

Q, Can you think of any other major 

magazines that have mentioned Kiss My Face 

products in a similar manner? 

A. Sure. Cosmopolitan magazine; 

Self magazine, we've gotten some awards at 

Self; Glamour; InStyle. There's a long list 
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of magazines, but those are the most poplar 

ones. Then of course on-line as well. 

Q. Does Kiss My Face market its 

goods via social media? 

A, 

Q. 

A. 

Yes. 

Tell me about that. 

We have near 100,000 -- I 

believe the number is either 94- or 95,000, 

give or take, because it changes by the 

week Facebook fans on our Facebook page, 

I think it's up 26 percent versus a year ago. 

We have about 95,000 e-mail subscribers where 

we send them two or three times a month 

e-mails and letters on Kiss My Face, about 

where they can buy the product, about the 

product. we educate them on the benefits of 

the product, the ingredients. We are really 

a company that believes in our values, so 

anything that we can talk about to tell our 

consumers about our products, how good they 

are for you and how they're great for your 

skin is the important part, we always want to 

make sure we communicate that to our fans and 

our e-mail subscribers. So from a social 
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media standpoint, we primarily spend the 

majority of our efforts on Facebook, very, 

very little on Twitter, but mostly Facebook, 

and a little Instagram. 

Q. Can you tell us what the 

approximate suggested retail price is for 

Kiss My Face goods? 

A. It depends on the category. If 

it's sunscreen, it's between 6.99 and ＱｾＮＹＹＮ＠

If it's a moisturizer for your skin, it's 

between 6.99 and 11.99. If it's for your 

face, our Potent & Pure line averages between 

15.99 and 21,99. Moisture shade is about 

7. 9 9. Deodorant is about 5.99. It depends 

on the category. 

Q. How would you describe the 

customers, and I'm talking about the end 

users of the products? 

A. 

Q. 

Our consumers? 

Consumers. 

A. Our target market is women 24 to 

39 years old, who we consider them to be --

who they consider themselves to be natural 

thinking consumers. They're women who like 
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natural products, understand the benefits of 

the product, and want products that are good 

and healthy for your skin, They usually have 

a higher income because natural products are 

a little bit more expensive, so that's who 

we're talking to. 

Q, I'd like to take a look at and 

discuss the document labeled as Exhibit 6 and 

is a part of this deposition. In connection 

with these documents, what is Kiss My Face's 

overall· approach to advertising? 

A. Well, our positioning in the 

market is, we are the brand that is naturally 

effective and leaves your skin kissably soft 

from head to toe and a few stops in between. 

That's how we like to talk about our 

products. So what's really important is 

always showing what I like to call skin on 

skin, because Kiss My Face is that brand that 

makes you feel kissably soft. What we try to 

do is we try to communicate to our readers or 

our consumers how your skin is going to feel 

or look once you use Kiss My Face products. 

So in our advertising efforts, years ago, we 
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used to talk about it as naturally effective 

and passionately -- naturally and 

passionately effective and kissably soft 

skin. Now we talk about kissably soft skin. 

And you'll see of late, "One kiss is all it 

takes" is sort of our new tag line. 

Q. Take a moment to page through 

Exhibit 6. Is this representative of Kiss My 

Face advertising? 

A. Yes, absolutely. So the first 

thing you see here is how we talk about our 

facial care system where it gives you -- you 

know, it's a very naturally effective system 

for all your skin types, five easy steps. 

And this was really our support behind the 

brand. And this was the Potent & Pure line, 

if you will, a couple years back. 

BY MR. STEWART: Carrie, I'm 

sorry to interrupt. You lost me in 

your last transition. 

are you on? 

BY MS. JOHNSON: 

What document 

No problem. 

We're looking at Exhibit 6, and she's 

looking at page 1 of Exhibit 6, which 
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is actually marked at the bottom as 

KMF7. 

BY MR. STEWART: 

interrupted. 

I'm sorry I 

BY MS. JOHNSON: 

Q. Jean, just page through the 

documents that are included in Exhibit 6 and 

tell us if they're consistent with Kiss My 

Face's advertising approach. 

A. So Kiss My Face's advertising 

approach is all about showing -- it's hard to 

show you products in use, so we show you the 

benefit of the product, and that is our 

approach. And the benefit of the product is 

what we like to call kissably soft skin. 

Again, we like to feature skin on skin, be as 

naked as possible, but not always. So we're 

being fun and cheeky. So you see on the 

first page, you see someone kissing someone 

on their neck and face. The next one shows 

two people in the shower, you see toes on top 

of toes. And again, it's the moisturizing 

and the feel that you get whenever you touch 

someone else's skin. The next one shows a 
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little girl kissing her mom, and again, the 

touchable skin that we like to talk about. 

The one after that .•. 

Q. Let me clarify for the record, 

we're now looking at the page that says 

KMF38. 

A. So KMF38 is the same as KMF7, 

it's just another example of the same 

execution in a little bit of a brochure. So 

it's not just advertising, but it's also in 

our brochures. And KMF40, it's one of our 

brochures that would go to our sales force 

and they go sell our products to their 

retailers. Again, it's "From head to toe and 

everywhere in between," with couples kissing, 

and again, to show the benefits of the 

product. What happens to be in the middle of 

KMF40 is a picture of -- it says a message 

from Bob and Steve. That's just the 

founders. On KMF42, the same thing, "From 

head to toe and a few stops in between.• And 

now you see in the middle of the page a 

picture of our founders a little bit older 

than they were on the page before that. 

33 



( 

( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

KMF56, "After we KMF we look as good as we 

feel. 11 KMF was one of our slogans: We love 

to KMF in the shower, we love to KMF at the 

beach. It was our way of having a little fun 

with the brand name. But we want to make 

sure that you saw, again, people using the 

product, and again, skin on skin. "Get out 

and stay out" was KMF64, and that is again 

our sun care brochure. Again, you can see 

the pattern here is always showing the 

touchable, kissable skin. "Splash in the 

surf. 11 You go through these, 172, 395. 

"Head out for a hike." Again, two couples, 

you see the toes, toes on toes again. ''We 

love to KMF at the in-laws, just don't get 

caught." Again, it's all about that 

emotional connection that women have with 

their significant other, or men have with 

their significant other when they use the 

brand. It's that emotional connection with 

the brand and how it makes your skin feel. 

Q. We're close to wrapping up here. 

I just wanted to ask as one final question 

before we turn it over to Chris, what kind of 
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impact do you think it would have if Touch My 

Face personal care products were offered on 

the market? 

A. I think it would be very 

confusing for consumers. There are some 

brands out there, I'll give a good example, 

there is a brand called Yes To. It's called 

Yes To Carrots, Yes To Cucumbers, Yes To 

Blueberries, so it's a brand that uses a 

different word to describe their brand. 

the consumers know that it's their Yes To 

But 

brand. So if there's a brand called Touch My 

Face, I think consumers might be thinking 

that it's Kiss My Face because, again, it's 

very similar to it. In the same aisle of the 

store, they can buy a Yes To something else. 

So I think there's -- I think consumers would 

be very confused by that, especially given 

the fact that the Kiss My Face stands for 

this really kissably soft, touchably soft 

skin. 

BY MS. JOHNSON: Chris, that's 

all I have for the direct exam. Do you 

want to take a few minutes to review 
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the brand documents that we produced 

today before cross? 

BY MR, STEWART: Yes, that would 

be great. I'd appreciate that. We can 

go off the record. 

{BREAK TAKEN) 

CROSS EXAMINATION 

BY MR. STEWART: 

Q. Good morning, Jean. 

Good morning. A. 

Q. 

represent 

My name is Chris Stewart, and I 

I'm the attorney for the PYR 

Less Group out here that Amarillo, Texas. I 

appreciate your time today. You talked quite 

a bit about the emotional connection that you 

want consumers to make with your brand. 

Would you agree with me that the point of a 

trademark and advertising is to create and 

solidify consumer association with your 

brand? 

A. Yes. 

Q. And you feel like your company 
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does that successfully? 

A. Yes. 

Q. One of the associations you want 

consumers to draw with your brand is that 

your product creates kissably soft skin? 

that? 

A. 

Q. 

A. 

Q. 

Yes. 

And you feel your products do 

Yes. 

Do you feel like your 

advertising reinforces this notion of 

kissably soft skin? 

A. We have a few messages that we 

put out there. Naturally effective is one 

strong message we want to make sure that we 

communicate, and the way we try to do that is 

through words and pictures. And then we also 

try to incorporate the soft, sensual skin 

whenever we can. 

Q. And one of those messages then 

is that the skin is going to be kissably 

soft? 

A. It may not be exactly those 

words because we have the name Kiss My Face 
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in the brand, but as long as we're showing 

skin and skin being held, skin on skin, the 

words don't have to say kissably soft in the 

message. We just want to make sure we 

communicate that as much as possible whenever 

it makes sense. 

Q. Is kissably soft skin an 

emotional connection you hope consumers make 

with your brand? 

A. Yes. 

Q. Is that emotional connection 

often symbolized in your advertising by a 

picture of people kissing? 

A. Not necessarily, no. It could 

be touching. So the toes, you don't 

necessarily see people kissing, but you can 

sort of see what might be peeked above the 

covers if you will. A lot of it is -- like, 

we want to try to create an image in their 

mind, or awareness. And really, at the end 

of the day, it's making sure that their skin 

feels great. 

Q. In your advertising, do you ever 

try to capture this brand connection with a 
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picture of people kissing? 

A. 

Q. 

Yes, we do. 

It's a very consistent theme in 

your marketing and advertising. 

A. 

touching. 

Q. 

No, not just kissing. It's also 

You've shown us several ads 

today that show people kissing, correct? 

A. 

Q, 

As well as touching. 

Would you agree with me that you 

have several ads that show people kissing? 

A. 

Q. 

Yes. 

And that's -- the notion of 

kissably soft skin is a marketing concept 

that you want to impress upon your consumers? 

A. Not just kissably soft skin, but 

skin that feels great. 

Q. I don't mean to put words in 

your mouth. Did you I just want to make 

sure that one emotional connection that you 

hope consumers draw with your brand is this 

notion of kissably soft skin? 

A. That's one connection. There's 

also the connection of having your skin feel 
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good from head to toe and a few stops in 

between, so it's not just kissing. 

Q. You're responsible for brand 

management for the company? 

A. 

Q. 

Yes. 

As far as the rights that your 

company claims in this term kiss, how far do 

those rights extend as far as you're 

concerned? 

A. 

Q. 

A. 

Q. 

Do you mean by class of goods? 

Yes. 

We have class 3. 

And do you have problems or 

issues with anyone who's registering a mark 

in class 3 that has the term kiss? 

A. 

Q. 

line drawing 

Just the word kiss? No. 

Help me understand where the 

occurs. Is it marks that have 

the words "kiss my"? 

A. Yes. 11 Kiss my'' or something "my 

face." 

Q. And you understand that my 

client's trademark does not have the word 

kiss in it? 
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I understand that. 

So let's talk about the word 

A. ''My face. 11 

Q, Yeah, let's talk about the words 

"my face.'' Your company also then has issues 

with anyone trying to register anything 

that's got "my face'' in it in class 3? 

A. I would, yes, 

Q. Does the word kiss have an 

ordinary meaning to you? 

A. Does it have an ordinary 

meaning? Can you elaborate? 

Q. You know what the word kiss 

means? 

A. 

something. 

Q. 

Embrace, touch, putting lips on 

Would you agree with me that 

kiss is something you do with your lips? 

A. Not always. You can do it with 

your eyelashes, butterfly kisses; you can do 

it with air, an air kiss; you can do it with 

your fingertips, a light -- I forget what 

it's called; you can do it with your tongue, 
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a tongue kiss. 

Q. Do you have advertising that 

highlights the fact that you can kiss with 

your eyelashes? 

A. We don't have advertising that I 

can recall that shows kissing with your 

eyelashes, but we also have advertising that 

doesn't show kissing at all but just 

touching. Toes on toes is a good example of 

that. We also have products that we talk 

about where we actually have a rich kiss and 

an air kiss. 

Q. Is that reflected in 

advertising? 

A. Air kiss would be reflected in 

social media, 

Q. Have you submitted any documents 

related to that? 

A. 

Q. 

No. 

Are you aware of any? 

A. We have some on our Facebook 

page that talks about our air kissed 

moisturizers. 

Q. In your opinion, does the word 
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touch have a broader connotation than kiss, 

or no? 

A. I don't know. I would think 

it's probably similar in terms of its range. 

Q. I think of a kiss as almost like 

a sub-category of a touch. 

with that? 

Would you agree 

A. 

Q. 

A. 

Not necessarily. 

Okay, explain. 

Because you could touch, you 

could kiss -- well, I actually don't know. 

Q. You can touch somebody without 

kissing them? 

BY MS. JOHNSON: I'm going to 

object to the form of the question. 

that a question, Chris? 

BY MR. STEWART: It is. 

Q. Can you touch someone without 

kissing them? 

Is 

A. Yes, you can. Emotionally, you 

can touch someone without kissing them. 

Q. Sure. Do you believe most 

consumers would appreciate the difference 

between a kiss and a touch? 
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A. Would they appreciate a kiss 

versus a touch? 

Q. 

A. 

person. 

Q. 

Yes. 

I don't know. Depends on the 

Are you thinking in the eye of 

most consumers, a kiss and a touch are the 

same thing? 

A. I think some people love to be 

hugged and some people love to be kissed. I 

know some people who don't like to be kissed. 

I know some people who don't like to be 

touched. I think it depends on the person. 

Q. And I understand that, My 

question is, do you think consumers 

appreciate that there's a difference between 

a touch and a kiss? 

same? 

A. 

Q. 

A. 

Q. 

I don't think so. 

You think they're one and the 

I think they would think that. 

Do you think Kiss My Face and 

Touch My Face have the same meaning? 

A. I think they do. 
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Why do you think that? 

Because in the world that we 

live in, when you see our photos, you're not 

necessarily seeing a kiss. In some cases, 

you're seeing a touch. So we've created this 

image around the brand where it's just not 

about kissing. 

Q. You'd agree a significant piece 

of your marketing, though, centers around 

kissing? 

A. I would say that it's also 

around touching. Our whole campaign of 2013, 

there wasn't a whole lot of kissing. There 

was a whole lot touching. 

the beach, in the shower. 

We love to KMF at 

It's not an 

exhibit here, we can probably send it your 

way, but there's a couple at the beach that 

you don't even see their faces. 

toes in the sand touching. 

You just see 

Q. What do you call people who buy 

your products? 

A. Women, 24 to 39. 

Q. 

A. 

Do you ever call them kissers? 

Yup. 
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Q. 

A. 

FUFIDIO 

Why do you call them kissers? 

On Facebook, we call them 

kissers. 

Q. Why? 

A. Because it is one of the first 

words of the brand. 

Q. It reinforces the brand, doesn't 

it? 

A. It reinforces the brand, yes, it 

does. 

Q. You sometimes refer to your 

founders as your chief kissers? 

A. Yes, we do. 

Q. It reinforces the brand? 

A. Yes. 

Q. You don't call them chief 

touchers, do you? 

A. No. 

Q. Do you call your brand followers 

on Facebook, do you ever call them touchers? 

A. We've called them a few things. 

In some of our categories, in toothpaste, we 

may call them something different, I think we 

call them chief tasters. We kind of change 

46 



( 

( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

what we call them sometimes depending upon 

our category. 

Q. My question is do you ever call 

them touchers? 

A. No. I'm sorry, I didn't 

understand your question. No, we don't. 

Q, Do you ever call your consumers 

facers? 

A. No. 

Q. Do you ever call your founders 

chief facers? 

A. Nope. 

Q. I have a hard time personally 

seeing how Touch My Face is a threat to your 

brand. And that editorializing aside, that's 

not a question. But I have difficulty seeing 

the issue with Touch My Face when we've got a 

registered trademark for Love My Face by a 

much bigger player in the industry. And my 

question is, are you familiar with this Love 

My Face brand? 

A. 

Q. 

No, I'm not. 

Are you familiar with something 

called Revlon? 
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A. 

Q. 

FUFIDIO 

I am. 

But you're not familiar with 

their federal trademark? 

A, I'm not familiar with Love My 

Face. 

Q. Are you aware of any instances 

where your brand has been confused with Love 

My Face? 

A. I'm not aware, but I would still 

say that kiss and touch are closer. 

Q. 

A. 

Q. 

Than love? 

Yes. 

And are you aware that the 

trademark offices required Kiss My Face to 

disclaim rights on the term face in 

association with some of its trademark 

registrations? 

A. 

Q. 

I'm not aware. 

Are you aware of a brand 

trademark for the term kiss by a company 

called Kiss Nail Products? 

A. 

Q. 

Yes, I am. 

Do you run into this company on 

a frequent basis in your marketing? 
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FUFIDIO 

A. No, we do not. 

Q. I've been provided with some 

interrogatories with answers that reference 

various third-party websites in which your 

product is promoted. And would it surprise 

you -- are you aware of the fact that when 

you type the word kiss into, for example, 

Walgreens' search engines, you find multiple 

other products that have the term kiss? 

A. 

Q. 

That doesn't surprise me. 

It's a fairly common term in the 

health and beauty industry, would you agree 

with that? 

A. I would. 

Q. Would you agree that touch is a 

common term in the health and beauty 

industry? 

A. I don't know .. 

Q. Do you have any reason to 

believe that my client adopted this Touch My 

Face name because it was attempting in some 

sort of bad faith to trade off the goodwill 

of your company? 

A. I would have no way of knowing 
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FUFIDIO 

that. 

Q. You don't have any documents 

that indicate that, do you? 

A. Not to my knowledge. 

Q. Do you believe that the goods 

bearing your Kiss My Face mark, do you 

believe they travel in the same channels of 

distribution as my client's Touch My Face 

mark? 

A. I think that they do since 

they're both sold on-line, and there's no 

wall between a store when you're on-line. 

Q, So the fact that my client sells 

his product on his own website, you believe 

there's the same channel of distribution? 

A. I believe it's on-line and 

there's no wall. When you're sitting in 

front of your computer, you can shop from one 

place to another very easily. 

Q. Is it your opinion, then, that 

any business that advertises on-line is in 

the same channel of distribution as any other 

business that advertises on-line? 

A. I know that it's very easy for 
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( 
2 on-line shoppers to navigate between websites 

3 with the click of a button. So that's the 

4 only response I would have to that. 

5 Q. Are you aware of any instances 

6 of that actually happening in this case? 

7 A. Meaning that consumers, that 

8 on-line shoppers, can click from one website 

9 to another? I have no idea. I'm not sitting 

10 in their home or at their computer when they 

11 are shopping or purchasing. 

12 Q. So no, you're not aware of any 

( 13 such instances? 

14 A. I'm not aware one way or the 

15 other, 

16 Q. Are you aware of any instances 

17 where a person has been actually confused 

18 between Kiss My Face and Touch My Face? 

19 A. No. 

20 Q. Are you aware of any instances 

21 of misdirected mail? 

22 A. No, 

23 Q. E-mails? 

24 A. Not to my knowledge. 

( 25 Q. Have people made any inquiries 
'·· .. 
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FUFIDIO 

as to whether there's a connection between 

Kiss My Face and Touch My Face? 

A. 

Q. 

I'm not aware. 

Have you received any phone 

calls that were intended for Touch My Face? 

A. Not aware. 

Q. Are you aware of whether any 

consumers have inquired as to whether there's 

a connection between Touch My Face and Kiss 

My Face? 

A. Not aware. 

BY MR. STEWART: Carrie, did you 

get those documents? 

BY MS. JOHNSON: You know, I 

just did. Off the record. 

(OFF THE RECORD DISCUSSION) 

BY MR. STEWART: Carrie, can you 

pull your Exhibit 4 that we went over 

earlier? We'll start there. 

Q. 

BY MS. JOHNSON: 

BY MR. STEWART: 

We've got it. 

Thank you. 

Jean, do you have Exhibit 4 in 
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FUFIDIO 

front of you? 

A. I do. 

Q. I'd like to ask you some 

questions about that. The first page I'd 

like to talk to you about is the third page 

of that exhibit, KMF381. 

A. Okay. 

Q. Do you have that page? 

A. I do. 

Q. Let's talk about Kiss Across 

America, it's there in the right-hand column. 

Do you see that? 

A. I do. 

Q. Tell me about Kiss Across 

America. What was it? 

A. 

tied into 

It was a summer promotion that 

it was a May through August, 

one-time summer promotion that tied into our 

Swim Across America partnership, which was a 

non-profit organization. And it was a 

contest for our consumers to enter to win 

various prizes on our website. You know, 

we're very proud of the fact that it tied in 

with a non-profit organization, and Kiss 
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FUFIDIO 

Across America was the name of our campaign. 

Q. 

A. 

Q. 

successful? 

A. 

Was it a successful campaign? 

It was moderately successful. 

What makes a campaign 

Well, this was meant to help 

build the brand's fan acquisition on Facebook 

as well as create strong consumer engagement 

with the brand. 

Q. What kind of photos would folks 

submit as part of this photo contest? 

A. They would submit videos or 

photos of those close-up and personal moments 

with their friends, significant others. We 

asked them to send in photos with them with 

their friends where they're either kissing or 

hugging their friends, their family. So we 

put together a video that connected across 

America that had them sort of kissing each 

other on the cheek, if you will, or hugging, 

depending on who sent it in. Some people 

sent in pictures of hugging, some people sent 

in pictures of kissing. Some people sent in 

pictures of them with their kitten, you know. 
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FUFIDIO 

Q. 

A. 

Did you name this campaign? 

Yes, we did, 

Q. How did you come up with the 

name Kiss Across America? 

A. It was a combination of Kiss My 

Face and Swim Across America. 

To reinforce the brand? Q. 

A. To reinforce the kissing and 

summer campaign, yes. 

Q. Those pictures that are 

submitted as part of the Kiss Across America, 

are those still available to be viewed 

on-line? 

A. I believe they are on our 

Facebook page. 

Q. The name of the program, Kiss 

Across America, reinforced the brand, didn't 

it? 

A. 

Q. 

Yes. The brand's campaign. 

Did you consider calling it 

Touch Across America? 

A. 

Q. 

A. 

No. 

Face Across Amerida? 

we might have, actually. 

55 



( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

the other? 

A. 

FUFIDIO 

Do you know that you did? 

We might have. 

You don't remember one way or 

We had a couple of ideas that we 

kicked around. 

Q. But you felt that Kiss Across 

America best represented the brand of the 

choices you considered? 

A. We felt it best represented the 

idea for the campaign. 

Q. Do you sometimes see third-party 

advertisers use plays on the word kiss in 

their own stories, articles, and features on 

your products? 

A. I would imagine yes. I'm not 

sure. 

Q. 

A. 

I'm sorry. 

Q. 

Exhibit 5. 

A. 

Q. 

Let's look at AMF30. 

I don't know where you are now, 

I'm sorry, sorry Jean. I'm on 

Okay, I'm there. 

Yes, very good. 

"Make Her Up"? 

That one. Is 
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2 this something that -- is this third-party 

3 stuff, or is this your and by "your," I 

4 mean Kiss My Face -- ad copy? 

5 A. This would be an editor taking 

6 whatever they were provided and creating this 

7 page. So it would be a third-party creation. 

8 Q. Let me put a finer point on it. 

9 If you look at the top of that, this kind of 

10 looks like it may be a blog. I'm not sure. 

11 But on this web page, there's a title, "Give 

12 Mom a Kiss This Mother's Day." Do you see 

( 13 that? 

14 A. I do see that. 

15 Q. Is that Kiss My Face ad copy or 

16 is that third-party ad copy? 

17 A. I'm not sure actually. I'm not 

18 sure if they took our headline and created it 

19 on what looks like to be a consumer blog. 

20 I'm not totally certain. 

21 Q. Whether this came from the third 

22 party or you, would you agree with me this is 

23 an instance in which the term kiss is kind of 

24 used in a play on the word kiss in your brand 

( 25 to promote your product? 
···-
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FUFIDIO 

A. I don't know if it's promoting 

just our products. I'd have to look at the 

exhibit to see. It looks like they're 

promoting just our product on this. 

Q. So by using that as a title, 

it's a reference that you would approve of to 

your brand? 

A. Yeah, one of many I would 

approve, but yes. 

Q. Sure. Same with this, under the 

picture of presumably a mom and daughter 

kissing, it says, "May 12th will be here 

before you know it and what better gift to 

give mom than a kiss!" Do you see that? 

A. 

Q. 

I do see that. 

Once again, a reference to the 

brand and the prominence of the word kiss in 

the brand? 

A. Yes. But also, on the second 

picture, you'll see where we talk about mom 

nourishing her skin. 

we talk about. 

So there's many things 

Q. And that ties into this idea of 

kissable skin that you told us about 
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FUFIDIO 

previously, right? 

A. No, it ties into having skin 

that's nourished and feels good, too. 

Q. But kissable skin, those were 

your words, weren't they? 

A. That's one of the ways we talk 

about the brand. 

Q. And kissable from head to toe is 

another way you talk about the brand, right? 

A. Except that you wouldn't see the 

words kissable from head to toe. I think it 

says, ''Makes you feel good from head to toe 

and a few stops in between.'' So I don't 

think you'd see kissable skin in many places. 

That's just the way we think about it here. 

But you'll see, the way that we talk about it 

in some of these examples, •rt makes you feel 

good from head to toe and a few stops in 

between" was what you'd see more often. 

Q. Let's look at -- I think I'm in 

the same exhibit, Jean. It would be page 36, 

A. 

Q. 

Beauty? 

Okay, 36 with the olive soap? 

Do you have that, POPSUGAR 
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A. 

Q. 

FUFIDIO 

Yes. 

I think you referenced this in 

your earlier testimony. Am I right? 

A. Yes. 

Q. Do you consider this to be one 

of your flagship products? 

A. I do. 

Q. Is this your ad copy or is this 

something that would have been written by 

somebody from this POPSUGAR Beauty? 

A. 

Q. 

They would have written this. 

In that last sentence of that 

paragraph, do you see where it says, "Kiss 

that irritated skin goodbye"? 

A. I do. 

Q. Is that a use of phrase that you 

would approve? 

A. 

Q. 

A. 

Q. 

I would approve that, yes. 

Because it reinforces the brand? 

Yes. 

It impresses upon the consumer 

the Kiss My Face brand? 

A. Yes. 

Q. Jean, I'm on Exhibit 6 now. 
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A. 

Q. 

FUFIDIO 

I'm there. 

We're going to jump around a 

little bit in this exhibit if you'll forgive 

me. 

BY MS. JOHNSON: Chris, may I 

interrupt for a moment? I just 

realized we had some testimony about a 

trade secret/business sensitive 

document and did not designate that 

portion of the transcript as trade 

secret/commercially sensitive. You had 

asked Jean to take a look at Exhibit 4 

and provide testimony, I just wanted 

to note for the record that Exhibit 4 

and testimony about it are to be 

considered trade secret/commercially 

sensitive. I apologize for 

interrupting. 

BY MR. STEWART: No problem. 

Q. I'm on Exhibit 6. Jean, could I 

get you to take a look at KMF40? 

A. Okay. 

Q. What is KMF40? At first, I 

thought it was a product label, and then 
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.··· 
( 

2 well, I didn't know what it was. Can you 

3 tell me what KMF40 is? 

4 A. That's a brochure. It looks to 

5 me like page 40 is one of our sales brochures 

6 that we use to sell the brand when our sales 

7 force goes and talks to their retailers. If 

8 you were to fold it, do you see where the 

9 perforated lines are? 

10 Q. Yes, ma'am. 

11 A. It looks like a three-sided 

12 brochure, and it looks like there might be 

( 
13 something printed on the other side that's 

14 not shown here. This would have been like 

15 the jacket of the brochure. 

16 Q. Who would these have been 

17 distributed to? 

18 A. Our sales organization and our 

19 brokers, to sell, when they talk about our 

20 product lineup. 

21 Q. Thank you. That helps me, I 

22 want to draw your attention, I'm on KMF40, 

23 and there's a picture to the far right with 

24 some text. Do you see that? 

( 25 A. Yes. 
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FUFIDIO 

Q. Can you describe what is in that 

picture there for the record, please? 

A. This says / "From head to toe and 

in everywhere in between." It's a couple 

that are very intimate with one another, 

would say. 

Q. Would you agree that she's 

kissing him on the nose? 

I 

A. I would say that she has her arm 

around him and she is maybe about to kiss him 

on the nose. I don't see that they're 

touching on this picture, the nose to -- I 

don't see the connection here yet. 

Q. 

A. 

Q. 

Are you on page 40? 

Yup. 

A female is, from the 

perspective here, upside down? 

A. Yes. So you said she's kissing 

him on the nose. I say that it looks like 

she's about to. 

Q. 

her arm. 

I guess I don't see a picture of 

Am I missing it? 

A. Yeah, I guess it's sort of 

around the side there. You don't necessarily 
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FUFIDIO 

see it. 

Q. Would you agree with me she's 

about to kiss him on the face, it appears 

that way? 

A. 

Q. 

Yes. 

Then it says, ''From head to 

toe." Is it fair to say that this is a 

reference to a kiss from head to toe? 

that. 

to? 

A. 

Q. 

No, it does not say that. 

I understand it doesn't say 

What's the head to toe in reference 

A. Head to toe and everywhere in 

between, which is the end of the sentence 

there, refers to the -- it's sort of like a 

little bit of a double entendre, that our 

products make you feel good from head to toe 

and everywhere in between. It makes your 

skin feel good from head to toe and 

everywhere in between, and lets your 

imagination run away with you. 

Q. So from head to toe, that's not 

necessarily limited to the face, correct? 

A. Correct. 
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( 2 Q. It includes the face, but all 

3 the way down to the toes. Do I have that 

4 right? 

5 A. Correct. 

6 Q. Let's then take a look at a 

7 couple pages later, 42? 

8 A. Okay. 

9 Q. Are we going to debate whether 

10 these people are kissing? 

11 A. No. 

12 Q. All right. We can agree that 

13 they're kissing. 
( 

14 A. We can. We can agree that she's 

15 touching his head, too. 

16 Q. We can agree that she's kissing 

17 his face, right? 

18 A. Yes. 

19 Q. And we have the same reference 

20 here, "From head to toe and a few stops in 

21 between"? 

22 A. Yes. 

23 Q. Are you again saying that that 

24 is not a reference of kissing from head to 

( 25 toe? 
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A. It's a double entendre, which is 

what we do, 

Q. What's the double meaning? 

A. Meaning that you can also use 

our products from head to toe and a few stops 

in between, that our products make you feel 

good, make your skin feel good from head to 

toe and a few stops in between. 

Q. So you're saying this is not a 

reference to kissing someone from head to 

toe? 

A. 

do that. 

Q. 

It is not necessarily meant to 

To use your words, you said 

there was a double entendre here? 

A. The other one is your 

imagination of what you can do from head to 

toe and a few stops in between, not just 

kissing. It's suggestive. 

Q. All right. So then let's get 

we're going to flip forward a couple pages 

and let's talk about KMF7. 

A. 

Q. 

In this Exhibit 6, KMF7? 

Yes. 
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A. Oh, the first one, okay, sorry. 

I'm there. 

Q. The two people in this photo, 

are they kissing? 

A. He's kissing her. 

Q. And he's not kissing her on the 

face. 

A. Well, his nose is on her chin 

and his lips are close to her neck. 

Q. Is this one consistent with the 

other advertising where you can be kissed 

from head to toe? 

A. I didn't say kissed from head to 

toe. I said it's suggestive of what's from 

head to toe. If you can see at the bottom, 

you're cut off here, so you don't know what's 

down below. Just like some of our other ads, 

it's cut off at the top where you just see 

toes touching, so it's suggestive of other 

things you might be doing from head to toe. 

Our products are used from head to toe. 

That's important. We want to make sure we 

communicate to our consumers that we have 

products for their entire body, and that's 
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really what is meant for products from head 

to toe. That's why it was in our sales 

brochure, "From head to toe and a few stops 

in between," to communicate to our retailers 

that we have products for the entire 

category. We like to use "From head to toe 

and a few stops in between,• especially when 

we're talking to our retailers to show that 

we have a wide range of products. 

Q. And because those products are 

to be used or can be used from head to toe, 

their use is not necessarily limited to the 

face? 

A. Correct. But we do have 

products for face. 

Q. Your company has a vanity phone 

number, doesn't it? 

A, 

Q. 

I don't know what that means. 

Your phone number, you have a 

corporate phone number that incorporates the 

term kiss? 

A. I guess we do. 

Q. A 1-800 number that incorporates 

the word kiss, are you aware of it? 
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there? 

A. 

Q. 

A. 

Q. 

A. 

FUFIDIO 

I might not have been. 

I'm looking at the exhibit, page 

I see it. 

Do you see that vanity number 

I do see it. I don't know 

whether or not we're still using that number, 

but we might be. 

Q. Any reason to believe it wasn't 

used at one time or another? 

A. 

Q. 

doesn't it? 

A. 

No. 

And it reinforces the brand, 

It has four numbers that fit 

within a phone exchange. 

Q. It doesn't have the word face, 

does it? 

A. Correct. 

Q. But you chose to use the word 

kiss? 

A. Correct. 

Q. There's a lot of references in 

your advertising to KMF. That stands for 
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Kiss My Face, right? 

A. Yes. 

Q. And your advertising plays upon 

that phrase, KMF, on a pretty regular basis, 

would you agree with that? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

know what KMF 

Not of late. 

It did at one time? 

Yes. 

And you're moving away from KMF? 

Yes. 

How come? 

Because we don't think consumers 

is. We don't have -- we're not 

like Kentucky Fried Chicken where they know 

what KFC is. I didn't think consumers knew 

what KMF meant. 

Q. Is that because they more 

closely relate the brand to the word kiss? 

A. No. I just don't think the 

brand has had enough time or dollars to tell 

them what KMF meant. I don't know what KMF 

means. 

Q. 

A. 

Let's look at page 64, KMF64. 

Are we still in Exhibit 6? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q, 

A. 

Q. 

FUFIDIO 

Yes. 

Okay. 

Is this guy kissing this girl? 

Yes. 

Is that reinforcing the brand? 

Yes. 

Let's take a look at KMF172. 

Okay. 

That should be the next page. 

Do you have that in front of you? 

A. I do. 

Q. This looks like a screen shot 

from the Facebook page. 

A. 

Q. 

Yes, it does. 

Does Kiss My Face control the 

content of the posts on this page? 

A. Of the post. 

Q. I want to direct your attention 

to the post on October 8th. Do you see that? 

A. Yes, 

Q. There's a reference to, in all 

caps, KISSERS. Do you see that? 

A. 

Q. 

Yes. 

Is that a reference to your 
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( 2 consumers, what you call your consumers? 

3 A. No. It's what we call our 

4 Facebook fans. 

5 Q. Who came up with that idea, was 

6 that your idea? 

7 A. No, it was not, but it was 

8 someone in the organization. 

9 Q. Have you continued to call your 

10 Facebook fans kissers? 

11 A. Yes, we do. 

12 Q. KMF397 is a couple of pages 

13 later, Do 
( 

you see that page? 

14 A. I do. 

15 Q. Is she kissing this guy? 

16 A. Yes, she is. 

17 Q. Does this picture reinforce the 

18 brand? 

19 A. Yes, it does. 

20 Q. KMF401 is a couple pages after 

21 that. Do you have that page? 

22 A. I do. 

23 Q. Now, that couple in this 

24 picture, they appear to be kissing, is that 

( 25 correct? 
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brand? 

A. 

Q, 

A. 

Q. 

FUFIDIO 

Yes. 

Does that picture reinforce your 

Yes. 

It's got some flags in the upper 

left- and right-hand corner that say "Goodbye 

kisses.'' Do you see those? 

A. I do. 

Q. This is a play on the term kiss 

that's part of your brand? 

A. 

Q. 

A. 

Yes. 

What is KMF401? 

That was a post that we put up 

on Veteran's Day this year. 

Q. 

A. 

On your Facebook page? 

Yes. 

BY MR. STEWART: Carrie? 

BY MS. JOHNSON: Yes. 

BY MR. STEWART: I'm getting 

ready to transition over to the stack 

of exhibits. 

minute. 

Let's go off the record a 

(OFF THE RECORD DISCUSSION) 

73 



74 

1 FUFIDIO 

( 
2 BY MR. STEWART: Let's mark 

3 these exhibits. 

4 

5 (DOCUMENTS RECEIVED AND MARKED AS APPLICANT'S 

6 EXHIBITS A THROUGH F FOR IDENTIFICATION) 

7 

8 Q. Let's start with Exhibit A. Do 

9 you have that in front you? 

10 A. Yes. 

11 Q, It's got the tag line in the 

12 upper left-hand side corner. Can you read 

,. .. 13 that for me, please? 
( 
" 14 A. "Kiss & Makeup." 

15 Q. And here's a reference you 

16 agree with me that this is a reference that 

17 reinforces the brand, Kiss My Face? 

18 A. Yes. 

19 Q, And then also in the narrative, 

20 do you see where it says, "Get a kiss of 

21 natural color," and then the sentence goes 

22 on, do you see that? 

23 A. Yes. 

24 Q. Is this also a kiss reference 

( 25 that reinforces the brand? 
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( 2 A. Yes. 

3 Q. And the consumer association 

4 with having a kissable face? 

5 A. A kiss of natural color, yes. 

6 Q. I want to show you now what I've 

7 marked as Applicant's B, Exhibit B. Do you 

8 have that in front of you? 

9 A. Yes. 

10 Q. What is this document? 

11 A. I don't know what this is. 

12 Q. You've never seen it before? 

.. -·· 13 
( 

A . I can't say I know what this is. 

14 I see the content that I've seen before or 

15 read before, but I don't know exactly what 

16 this document is. 

17 Q. Where have you seen the content 

18 before? 

19 A. I may have seen it in some 

20 collateral sales material. I'm not exactly 

21 sure what this is. The corporate mission, 

22 I'm thinking that we might have similar words 

23 on our website, but this is very old so I 

24 don't know what this is. 

( 25 Q. Do you see the reference there 
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FUFIDIO 

to the Kiss story? 

A. 

Q. 

A. 

Q. 

this is a 

Yes. 

Have you seen this story before? 

Yes. 

Here, is it fair to say that 

by saying the Kiss story, is 

that a reference to the brand, Kiss My Face? 

A. Yes. 

Q. Do you often call the story, if 

you will, the Kiss story, in marketing 

materials? 

A. 

Face story. 

Q. 

We actually call it the Kiss My 

That's why this seems to be old. 

So do you have some examples of 

the Kiss My Face story? 

A. 

Q. 

A. 

I believe we do. 

Have those been produced to us? 

I don't know. 

BY MR. STEWART: Can we go off 

the record for a second? 

(OFF THE RECORD DISCUSSION) 

Q. So Jean, now you refer to it 
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whenever you present the story, is it 

referred to, then, as the Kiss My Face story? 

A. I think on our website, it's 

referred to as 11 about us.'' I'm not sure 

exactly. 

Q. 

is KMF21. 

Let's look at Exhibit c. This 

Do you have that in front of you? 

A. I do. 

Q. This is a product called Big 

Kiss, right? 

Yes, it is. A. 

Q. And is this a new product line, 

old product line? 

A. No, this is old. 

Q. Do you still sell this product? 

A. No, we do not. 

Q. In the advertising -- let me 

back up. Do you have other products that 

have kiss in the name, other than in the 

phrase Kiss My Face? Like this is Big Kiss, 

this would be an example of that. Do you 

have other products that have kiss in the 

name but it's not Kiss My Face? 

A. Let me think a minute. 
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Q. What about this, what about Face 

Color, is that yours? 

A. You mean the first Exhibit A? 

Q, No. I'm just asking you if 

that's a product you guys sell. 

A. What Face Color? Face Color, we 

don't sell Face Color, no. 

Q. So back to my -- I'm sorry, I 

started asking you about another one. But 

are you aware of any products that you sell 

that have kiss in the name, other than the 

name Kiss My Face? 

A. We have a light moisturizer that 

references Air Kiss. 

Q, 

A. 

Air Kiss ·is the product? 

It's not a product. It's a 

reference on the package. It's a two-in-one 

light moisturizer is the product, and we have 

on the package itself "Air Kiss," but it's 

not the sub-brand. 

Q. Is that product available on 

your website? 

A. Yes. 

Q, Does the name Air Kiss for that 
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FUFIDIO 

product reinforce the Kiss My Face brand? 

kiss? 

A. 

Q. 

A. 

Q. 

Yes. 

Because both share the term 

Yes. 

Let's look at the Facebook page 

that I've marked as Exhibit D. 

that in front of you? 

Do you have 

A. Yes. 

Q. I'm going to start on page 

KMF167. It has a picture of presumably the 

founders up there. 

and Steve? 

Is that a picture of Bob 

A. 

Q. 

A. 

Q. 

Yes. 

And they're the chief kissers? 

Yes, 

And on the Facebook post that's 

marked 14 hours ago, do you see that? 

A. 

Q. 

Is it on that page? 

Yes. It's on page 167. There's 

a post on the left-hand side. 

My Face." 

It says "Kiss 

A. 

Q. 

I see it, yes, I see it. 

You see a couple references 

79 



( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

there to kissers? 

A. 

Q. 

Yes. That's our Facebook fans. 

And then on the right-hand side 

column, you see #GetKissed? It's right next 

to the number of Facebook likes. 

A. Yes. 

Q. Was that some sort of a contest 

or something? What was #GetKissed? 

balm. 

A. 

Q. 

A. 

Q. 

your brand? 

A. 

That was a contest for free lip 

How did you enter the contest? 

I am not sure. 

Did the #GetKissed reinforce 

Yes. 

Q. Exhibit E, this looks to me to 

be a picture of your homepage, is that right? 

A. Let me think about this a 

moment. Yes, it looks like it would be a 

picture of our homepage at one point. 

Q. 

homepage? 

A. 

Q. 

Is this a picture of the current 

No. 

There's some text to the 

80 



( 

( 

( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FUFIDIO 

right -- well, it's a blank space, then next 

to it, it says, "Do you love kisses?" Then 

it says, "So does our CEO. 11 Do you see that? 

A. 

Q. 

I do. 

Is that text that reinforces 

your brand? 

A. 

Q. 

Yes. 

Along the bar there, there's a 

tag, it says "Extra Kisses." 

like it would be a link? 

It looks to me 

A. 

Q. 

A. 

Yes. 

What's Extra Kisses? 

That would be, I believe that's 

our gift sets. 

brand? 

Q, Does that title reinforce the 

A. 

Q. 

Yes. 

And then at the very top, 

there's another link, what looks to me to be 

a link bar, and it says "Give a Kiss"? 

A. Yes. 

Q. What's Give a Kiss mean? 

A. I have to -- I don't remember 

actually. 
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FUFIDIO 

Q. Is that a program whereby you 

could order product and have it sent to 

someone else? 

A. Possibly. 

Q, Is that a phrase that reinforces 

the brand? 

A. Yes, it does. We also have 

something called Lip Service on our current 

website where you can go and click on to see 

people talking about the brand, like public 

relations. 

Q. And Lip Service reinforces the 

brand too, right? 

A. 

Q. 

A. 

Yes. 

Because you kiss with your lips? 

Yes. But a kiss is also lips 

touching your skin. 

Q. Extra Kisses and Give a Kiss, 

are they still programs you have in place? 

A. I don't know about Give a Kiss, 

I believe so. Extra Kisses, I believe so. 

Q. And are those promoted on your 

website? 

A. Yes, I believe so. I'm not sure 
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FUFIDIO 

if Extra Kisses is still exactly there. 

need to doublecheck that. 

I'd 

Q. How much traffic do you get on 

your website in a year? 

A. We have -- I'm not sure of the 

exact number. I know we have over 95,000 

e-mail subscribers. 

Q. I want to show you what I've 

marked as Exhibit F. 

BY MR. STEWART: Do you have 

that extra page, Carrie? 

BY MS. JOHNSON: Yes, we do. 

BY MR. STEWART: And the order 

that I have them in, that page 99 is 

the third page of the exhibit. 

have that put together? 

Do you 

BY MS. JOHNSON: 

BY MR. STEWART: 

Yes, we do. 

It's a total of 

four pages. 

BY MS. JOHNSON: Yes. 

BY MR. STEWART: 

Q. Jean, why don't you take a look 

at Exhibit F. And these are pictures of my 

client's product, old and new labels. Take 
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whatever time that you need to look at those. 

My question is this, I understand that you've 

got issues with the name of our product. 

That's a given. I understand that. I'm not 

asking about that. My question is, is there 

anything else about the way this product is 

packaged that you think makes this look like 

a Kiss My Face product? An example could be 

I think the color scheme is going to trick 

people or people might be confused because of 

this. Again, you don't need to point out the 

name, but if there's anything else about our 

packaging, I just want to make sure that I'm 

not going to hear later that you think our 

packaging is misleading or there's something 

we've said or done on our packaging that's 

close or similar to what Kiss My Face does 

with its packaging. 

BY MS. JOHNSON: I'll object to 

it being irrelevant, but s·he can 

answer. 

BY THE WITNESS: 

A. I'm not sure I know the 

question. 
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BY MR. STEWART: 

Q. Is there anything about the 

label here, other than the name, that you 

think is going to confuse people and make 

people think this product came from Kiss My 

Face? 

A. I think the issue is it's the 

name. When I think of -- especially look at 

Touch My Face soap, it's a bar soap. We make 

a bar soap. We have a bar soap called Kiss 

My Face soap. You can see Kiss My Face on 

our soap today. It's not always in the 

square logo, it's sometimes not in a logo, 

and right now, I see Touch My Face soap and 

Kiss My Face soap, and I think that's very, 

very confusing. 

BY MR. STEWART: 

I have. 

REDIRECT EXAMINATION 

BY MS. JOHNSON: 

That's all that 

Q. 

redirect. 

I have a few questions on 

Jean, does Kiss My Face offer 

facial serums and masques? 

A. Yes. 
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Q. Are they marketed under anything 

other than the mark Kiss My Face? 

A. 

Q. 

word kiss? 

A. 

Q. 

word kiss? 

A. 

Q. 

No. 

Are they marketed just as the 

No. 

Are they branded as just the 

No. 

Does Kiss My Face also offer 

foot scrub products branded with the mark 

Kiss My. Face? 

A. Yes. 

Q. Are those products intended to 

enhance the consumer's kissing experience? 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Foot scrubs? 

Yes. 

.How is that? 

Because you're touching skin. 

It's all about the touchy-feely toes and 

ankles. 

between. 

Q. 

Head to toe and a few stops in 

Does Kiss My Face have a company 
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policy with respect to marketing, requiring 

that kissing be featured? 

A. No. 

Q. Does Kiss My Face have a company 

policy with respect to marketing, having to 

show lips? 

No. A. 

Q. Are the Kiss My Face goods all 

branded with the mark Kiss My Face in its 

entirety? 

A. Yes. 

BY MS. JOHNSON: That's all I 

have. 

BY MR. STEWART: I have nothing 

else. 

BY MS. JOHNSON: We wanted to 

have the record reflect that the 

parties have stipulated that all 

documents produced during discovery by 

the Opposer and by the Applicant are 

authentic and record evidence in this 

proceeding. Chris, do you agree on 

behalf of the Applicant? 

BY MR. STEWART: Absolutely. 
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BY MS. JOHNSON: We're concluded 

then. 

(WHEREUPON, THE DEPOSITION OF 

JEAN FUF!DIO WAS COMPLETED 

AT 12 : 2 7 P . M. ) 

to bef.ore me 

GEOR<'lE E. FUFIDIO Jfl, 
Notary Public, State ot New York 

. No. 4786743 
Quallllad ln Westchester County 

Commls$lon Expires August 31, 2011 
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STATE OF NEW YORK 

COUNTY OF ORANGE 

) 
) SS: 
) 

I, LAURA EVANS, a Court Reporter 

and Notary Public within and for the State of 

New York, do hereby certify: 

That JEAN FUFIDIO, the witness 

whose deposition is hereinbefore set forth, 

was duly sworn by me and that such deposition 

is a true record of the testimony given by 

the witness. 

I further certify that I am not 

related to any of the parties to this action 

by blood or marriage and I am in no way 

interested in the outcome of this matter. 

IN WITNESS WHEREOF, I have hereunto 

set my hand this 27th day of November, 2014. 

x 
LAURA EVANS 
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h1didin of orlglli nppenl'lng ＰＭＱＱｾ｡ｂｅ｢ｕｌｅａＬＱＱ･ｩＺ･ｴｯＬＮＮｩｮｯｬｮ､ｩｮｧ＠ iuiy uw:eglstered .or 
·o.ol11111oi1 lnw l'lg11ts 11ssp.ofoted therewltl1 (fte1'eiiinfter the 'Ti'ndem'nl'ks11); 

WHJ3REAS, pursun11t..to tl1e Pllrcl1nse AgreemQ1it1 Asslg1101· hns ngreell to ｮＱＱｾｩｧｮ＠
to A"slg11ee t11e ａｾｳｬｧｮｯｲＬｳ＠ l'lghls io such Trittlen18,l'l{s) mld 

WHEREAS, :AssJg11ee desires tp obtt'lit1 ow11ersl11p of t111> Trndem1111<s lli 
｡｣｣ｯｬＧ､ｭＱ｣ｾ＠ \Vith the tem1s· l'lticl 0011dltlons set·ft>rl11 in thls AssJgnment and ｴｬｬｾﾷ＠ ｬ＾ＴｈＧ｣Ｑｬｮｾ･＠
Agl'eement. 

NOW, THEREFORE, Ｈｯｩｾ＠ gO'<;!d mtd vnhtii);>le ｃｑｊｬｾｩｴｬ･ｩＮ［ＱＱｕｯｮＬ＠ the fece1pt ((l\d 
·s11fffoleJ1cy of Whicli is hereby ｡｣ｫｮｯｷｬ･､ｧ･ｾＬ＠ A-sslgno.t·, intending to ｢･Ｚｬ･ｾ｡ｬｬｹ＠ bound 
Jwre.byl P.btWl'ly$, asslgllS, ｾＮ｜ＧｬｬｳＬ＠ ＨｬＬＢｮｴｩｾｦ･ｾｳＬ＠ nnd ｳｾｴｳ＠ ｑＮ｜ＱｾＱﾷ＠ to ａｩｬｾｬｧＱｾ･ｰ Ｑ＠ ＺａｳＡＡｦｾＡｴ｢ｬＧＧＮｳ＠ t!titlrn 
1;lght1 t ｴｬｾ Ｑ＠ -ond lutereiit lo nni:l to the 'li-ad1u1tnl'ks, ｴｯｾｾｴｨ･Ｑﾷ＠ wltll tlte goo.dwlll .of the 
brisiue.!is syi.nbblized 'by the ＧｬＧＮｲｮ､ｾｮｭｩ｢Ｌ＠ tl1a.£ul1 i1gntto ｾｵ･＠ foi· p11st1 pres.el'1t. Q.l' f\1ture 
1itM.\1gement of nny of t11e Trade1:llnl1ks, 1111y l'egtstrations tlterefo1·inUd nil benefitG of the 
T1'1ldeuia11cs, tlresetJglit11 ta b,a held -011d cm.Joyed by AsslgneO., Its ＱＱＱＱ｣｣･ＱＱｾｩ［ＱＬｲｳ＠ a11tl as11lg1111, 
ＱＱｩｬＭｦｾＱｬｬｹ＠ as t1te 1Jnli16 \Vc:>.Jtld ll!lva been held roid eidoyt:d by Mslgi101· luid this assig1iine1it 
npt Men. n1(1.de, Msig1io1· ｨ･ｲｾ｢ｹ＠ 1ntttiPl·1zell 1Ji1d req\1e$1s the Ulilteµ ｓｨｩｴﾢＮｾ＠ ｬＧｬＩｴｾｬｴｴ＠ lllld 
'rmde.1,1111.&: Of:(lce, ＱＱＱＱｾ＠ uuy foralgll trnderttnrk offl.ces1 to issue n11 reglstmllons relnted to 
tlte 'fr'Ademo.t'klJ fQ A:ssJgliee, lt3 suqcesspi's, 1(5_gg.1 ｬＮＧｾｰｩﾷ･Ｌｓ･ｩｬｦｩｬｦｩ｜ＧｾＤ＠ 1_\lltl ｾｾｧｦｧＱｾｳＬ＠ fo 
dc.co1'dn119e Mtli the tenps of tllis Ｚｩｵｳｴｲｵｭｾｮｴｊ＠

ｾｴｬ､＠ fw; t4e oomiideratlPli nfol'llll'nld, As'9ig11or ngL't'le-S fliitt it wm, upon req:tJ!)llt, 
exeo'ute ｮ､､ｾｴｩｯｮｴｴｬ＠ lnwfnl pnpers (It AlG cost to Asslg11ee1 nud generally tfo till ot11()l' Jnwntl 
11ct11 1·iiaso111,1ble ahdi1e.ce.&amy to give Mfeot to t111d to ｩﾷ･ｯｯｬＧｾ＠ tl1ls Asslgtlment, 

[ re111ttl11de1•of page l111e111f ｯＱＱ｡ｦｾｽＧ＠ left bl<mk J 

ｔｒａｄｅｍａＧｾｋ＠
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'' "11 ＬＬＮｾｳ＠ w111mi .1.11·. ,\,,1)111111 1,,, ｾＮＱＱＱＬｩＱｬ＠ 1hh 111..-111111wi1111•.!• .• : .. ;)!1r.·1l f•\ 1 
• h 11' f • '' 1 •, 1' '•JI 11'1 I 1•flcc1 h \' ＱＱｾ＠ 111' 1111 1li1h• Ht'' ln1 llqll1,'1I :ti 11 h L 

hi"'· \I\ l \(I· ｴＧｃｬｊｈ Ｑ Ｑｊｬｻ Ｐ ｜ｔｉｏｾＬ＠
• \ '\ ti 1111p1•1:ilii•'1 

11. 
'\ •111' ｾｕｴｴｑＧＨ＠ \-;11i;..l,llll'b ......... ｾ＠ , 
11'' ＧｐｲＮｾＮﾷＺｮｾｑｲｨｊＧｲＢ＠

.1., I o\ 11 (II •. ＮｴＺＮｾｾＢＢｾＧｗｌＬＮＭｾＬＭＮＮＮＭＭＭＭ .. -

< l 11 \ I \ -l:J ,,. ﾷＭＭｾｾｦｴＮＧＱＱＬｾｴｾｾｸＮｾｾＭﾵ＠ .................... 

. I 111 II b ﾷｾｉＺｾｾｾＭｾ＠ .... ti f\ ul N11•, :111h.•r !IJ l<r. lu,;11111· 111 , ,1 1:":,1r; v11filk 
• ' ·tl·'" 11r•l111 ·1. 1w1,llll11lh· llJ11'1'Ut1·1I _.:Rf,•@{:!.1t±..l·J1>o,l;nb ｾ＠ . , ·-·· .. _. 

I.•,. "' i, 11 • ｖｬｬ｜ｬＬＱＮ､ＱＱｴｩｬｾ＠ prm1·111 f!1 hr. lht• Jll'r'llll \\liow 11.1111.•h ｾｴｨ｜｜＠ 1!1•.:11111 :h1 
• • , , • , \.' 0 •llU!ll. 11111111! ＱＱＱﾷｾＱＱｩ＠ ''' ｬＱﾰＱｬｧＱﾷｾ＠ I hat lJ1• .. 1w 1·\1a•1111•il ｈｾﾷ＠ ':1111r 1111 )h1· p\1rp1 '"-'' 

,, ";, ; .. 111111 

11111i111,·r-,,,11 h1·r,·1•I I ｨｾＱＱＱＱＱＱＱＱＱＮＧｩＡＧ＠ ＱＱＱｾ＠ lmn1I :.111l 11ffr°1'1,tl i.1 ,ii 

·' 

,%t..f ＱｦＮｴｬＺｊｾＮＱＧＱＮｉ＠ Jf' . 
-« tl'll) 1'1,l11i· 

mmotmT MeNRY.SON ll 
tfotaiy Public, O!tt.le bf Ne1'1 Voile 

No; ｯ＿Ｎｾﾷ＠ ＱｷＱＲｯｾｯ｡＠ · 
Q11C1llliecl In. ev1 Vofk bo.un\y 

0011lmls2fun ｾＱＱＱＱ＠ rmi Mn}' a, ｾｵｾ［ＮｩａＬＮ＠

TRADEMARK 
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\. 

.lN W1TNEM'\V.a,J3RBOF1 Asalgiieo bill! paUACd this ｬｮｳｴｲｴｩｭｾＱＧｴ＠ lo be ｳｬｧｮｾ､＠ by-11 
duly ｾｩｬｴｬＱＰＬｲｬｺＱＱ､＠ pfilallr tiffeoflvti as bf the date first tn4loati,d·abovo, 

. :'. 

ｓｔａｔｅｏｆｾｾｾｾｾｾｾﾭ

ｄｏｬＮｬｎｴｾｏｆ＠ Ｌ｟｟ＬＮＮＮＭＬＮＮＮＭＭｾＮＮＮＮ［ＮＬＭｾ｟Ｌ｟Ｍ

. on·thls dny of Novembol', 201 O, h6fore mo, ·11 no1tµy pubtlo, 
the llndtlt81_gnell otfloM1 ー･ｾｳｯｮｮｬｬｹ＠ Rppeare<l , 
known to me (or sl\1lsfiiototlly ーｲｯｶｾｮＺＩ＠ to be the por11on \vhose ,iame fs fl\l.bsorlbed to· the 
t'orqgpfng fnsl(1lme1lt Bltc1 11cknt>wleilges that Jui/slte ｾｸ･ｯ｜ｩｴ･､＠ thi, e!Urie forth!) purposes 
ｴｨ･ｲｾｬｮ＠ contained, 

rn wltn6$s-wheiebf, l hcm.mnto. ｳ･ｾ＠ tny_ha11d Ｈｬｬｴ､Ｎｯｦｦｬｾｬｮｴ＠ se.111, 

Notflry P.nbllo 

I• 

TRA.DEMARK 
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.. : 

} s1111e of oi111tomr11 

(}ou11typf ｷｾ＠ ｾ［ｾ＠

on 1 l /D&JZDICl before ma,, Q;;:Nl\\A ｾＱＬｴｴｦｩＩ［ｴｲＮ｜ｬｾｲ＠ W 
p.arsonlllly aptte11red ,_,____..0 ...... ＱＭＭＧＢＢＧＢＧｦｦｬＮＮＮＮＮＮＮＮＮＬＮＮＫＧＩｾ｣［Ｚ［ｕ＠ ..... ·__... . ＮＮＮＬｴＺ･ｽＺｊｾＢｩＧｲＢＧｩｄＬＬＬＮｩＯＮＬＮＮＬｾＬＮＮＬＮﾷ＠ ｾＭｾＭＭＭＭ ........ 
ｲｾ＠ ｬｬＱｊＱＱＨｴＩｩｬｬ｡ｾｯｩｬＨｳｪ＠

.wl\o prpyad to mo on the basis of a.aUsfaotor}i 
ｾｶｲ｡｡ﾷｮｯ｡＠ to lie llul ｦ＾ＺＶｲｳｯｮＮｾＩ＠ who,$0, ｬｬｦｬｬＧｬｬＡＳＨｾＩ＠ t9/are 
llllbsllrtbed to ｴｨｾ＠ wlthfn fnstWrmmt '111« ･Ｎ･ｫｮｯｹｬｬ･､ｧｾ､＠
io· ma that he/elJ11/1hay (lxeouted tha ＱＱＱＱＱｲｴｾ＠ In 
hls/l\er/lhef( aUlhbtlZ"i!cl ｾｾｴ＾｡ｯｬＱｙＨｴ｡ｳＩＱ＠ and that by 
hleJlter/therr etgna.turc:l(aj on the lnslrumm:11 th& 
pamt)rr(s), !lr thi:i entfiy 1.fpOI\ bal1111f of Whl<lh Iha 
par1101i(e)·aol9d, el<eout4ijf the Instrument. 

r oeiU{Y under Pi;NAL lY Or ｦＧｬｾｬ］ｉｊｕｒｖ＠ lintfer Iha 
la\i/s of Iha Slale of OE!llf omta ffJat Iha f oragofng 
paragraph ls Ima and oorreol, 

WITNESS myh11i'l'cl ilnd Oflldfal seal. 

ｓｩｧｮ｡ｴｵｲ･ｾＮｾ＠
ｐｫｩｴｬｬＹ｢ｩｩｬＱＡｬｾＧ｜Ｇｏ＠ QPTIONAi..- ｾ＠

Though tlis fnlomllillM ｬｩ｢ｬｯｾｴ＠ /R/10/ /llqU/(lid by_ ｉｾ＠ II ｭｾｹｰｴｱｶ･＠ Vllfu111J/q IQPBlll0/191oly/11go,n (/!IH.fQOllmeill 
.tJnii (X)IJ/dp1ovo1Jt fr111ldplon(tom,gvljl.11nC11t10/111q{/ll}snt.ol1hfs 101111 ta ｴＱｮＶｴＧｨｳｴ､ＱＱｃｖｭ｡ｮｾＮ＠

11aaorlpttott <Jf Attaa}1Pd Dooumani. 
ｔｬｴｦ･ｑｲｬｽＧｰＱＱｯｽ｢ＱｭｴｭｩｭｬＺｾＭＭＭＭＭＭＭＭＭｾＭＭＮＮＭｾｾＭＮＭＮ＠

Doo'ument IJattil ｾｾＮＭＮＮＬＭ • ........., ________ N11rnberlll ｲＬ｡ＬｧｾＺ｟Ｌ｟ＮＬＮＬＮＮＮＮＮ＠ _ _,__ 
argoer{$) ｏｬｨ･ＧｲﾷＧｴｾＡｴｮ＠ Na!)lud ｍｩ＾ｶｱｩｾＭＭＭＭＭＭＭＭｾＭＭＭＭＭＮＭｾｾﾷ＠
ｃｩ｡ｰｵｯｬｴｹｻｬｾ･Ｉ＠ otahned by ｾｬｧｮ･ｴＨｵＩ＠
Slgna/a·N!il'IJOI ＭＭＭＭｾＬＮＮ｟ＮＮＮＭＭｾ＠ S4(nef.s Name: _____ ｾＭＭＭ
a Corpor111e ＰＱＱＯｑ･ｲＭＧｦｬｬｬｾｍｴ＠ D Oorporcile Offlcor- lllle(ej: ____ _ 
o lnlllvldu11l • o !ntflvldual · , 
tl P@rtn.111-oUmHed ｐｾｬＡ｝ｬｬｦｦｾｉ＠ ｔｱｾｯｬ｜ｨｶｭｬｩｦｩ･ｲ｀＠ OPatlnet-aUmllacl CGeoeral 'tojioflhumbltoro 
o ａｾｯｭＱＱｹ＠ In Faat .0 Attom11y In Fa.cl 
0 TnrslM O'l'rostea 
o ｾｕａＨ､ｬﾫｮ＠ or Oollti11rva1oi 
d .Olhor: _____ _ 

Signer Is ｒｩｩｬｩｲ･ｳＮ｡ｮｩｲｮＱＱＺＭｾＭ＠

.. ' 

q.au11rd1!1jl or Oonsliivator 
ｄｏｬｬｬｩｬｴＺ｟ｾＭｾＭＭ

Signe!' Js.Fioprllsll.nl!nti:·---
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I· 

Mist ofT>.tadeliUltks 

ｲＮｲｾ Ｑ ＨＢＱｕ･ｩｴＬｴ｡ｾｬＨ＠ Name J1eglm1ttion tr q1• 
ｾ･Ｎ､｡ｬＣ＠

'JWitY <:Jofo1• ＳＳＰＹＴＵｾ＠

Alreo:3&4 ＧＲＶｾＰＴＵＸ＠

Actlve Atllletle 3,1,8568 
A1most auttol' ＳＲＴＸｾｩＤ＠

ｾｯｊ｜ｬｮｴｨｾｲｩｴｰ･Ｇｴｬ｟ｴｬｯ＠ ﾷＲｾＸＮＸＴＴＲ＠

:A.t-lI<ltiin·Tlicrrtf>Y tlf;26165 

U111:c·Nllked 278'9894 
mJino·w 2.$80428 
Blg I(lss 2807490 
ijreakOut ·3464832 
c; the Chn1Jge ＳＴｾｓＳＬＵ､＠

C'S The Dey ＲＸＰｾＹＱＴ＠

ｃ｣ＱＱｍＴｴｾ＠ ＲＹＸＲＰＹＮｾ＠

CheA)! Ｎｋｬｳｳｯｾ＠ Qq33g91 

Cleal\ For A.Pity .i9Ml60 

c;:Ienr 'l'lw,A:tr ｾＸＱｾＴＴＳ＠

Cold ｾ＠ FltJ ｾＱＱｴｨ＠ ＷｾＳＹＳＱＲＲ＠

'Condltlonetl ｒ･ｳｰｯｬｬｳｾ＠ iS7461l 

. P.Q'W.l111t CQJ)l!lS Nn1111:illly ｾ＠ 3!>.N,37 Co:;lllctlcs 
DCJ-WJint Conies Nntur11lly ｾ＠
Ｎｇ･ｩｬ･ｾﾷｮｬ＠ go·ods ＳｾＰＰｾＹＮＴ＠

ｾｴｩ｣ｬｹ＠ to lkd ＧＲＳＰＮｾＹＱｐ＠

ｾｭＧｬｹ＠ to Rjse ｾｾＰＹＹＱＱ＠

.IJl:qnomlc11!Jy ｆｲｬｾｮ､ｊｹ＠ ＱＱＶＸＳｾｾＵ＠

DJJte rtsuecl 01• 
ｃｯｭＱＧｮ･ｾｴｍ＠

ｗｬＮ｜ｴｾ＠ ｬｬＧｩ｜ｾ＼ＱＩ＠

1619/pt 

l/28/03 EealsWnllon 
ｃＱＱｾ｣［･ｬｬｩｩ､＠

ＱＰＯＱＷＯｑｾ＠

5/29/07 
9/l.9100 Not renewed 

1/8/02 Reglstrlltlon 
chMelted 

'J.'2/2/03 
6i11/02 
:i1201rN 
7f8/08: 

4121).IQ's 
1/13/04 
ｾＯＲＱＰＵﾷ＠

10/8102 Reglslr.ntlpti 
dllt1Mlldd 

'08(9/1)5 

0:2124104 Ri.iglsltaUon 
c.g1iqp,\letl 

$!07106 

ＮＰｾＯＲＸＯＰｩ＠
lie,alatrlffkm 

cilncelle<l . 

'J/6107' 

9ti6t(}S 

i/18.iOO 
l/18/00 
($/4/Q9) 

TRAOEMARk 
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'1'1•udemn\'It Nnme )1ejjlsh'atlon 4t 01• Dn'fij lslllle<l 01• Coum1a11ta Se,l'tql 4/ {PateFnea) 
PMeF(IQror · 300SOP4 ｬｏＯｑＱｕｏｾ＠

Iilftby Rlblt . 2sssa21 ＰｾＯｩＳＯＰＴ＠

Cle,r.1)\3 Ｌｬ｜､ｬＡｬｾ＠ ｾＲＴＱＳＰＷ＠ tWJ.0'/99 
ｾｉＶｴｾｯｴＮｾ＠ 2794325 t2il6/63 

. HoldUpl 2217.924 01/12199 

ｬｬｰｍｹｬ｜Ｑｾ＠ 3087$82 . . ｾＯＲｉｊｊＹ＠
lu 'fhs Flok ＳＳＱｾＳＲＶ＠ 10/$./07 
ｬｾｩｳＮｳ＠ lYly ｊ［ｬｬｬ｣ｾﾷｑｬｲｩｳｳ＠ 3 1.513297 W22/88 
Riss My J;lace-Clhsli 3 ＲＳｐｾＳＲＴ＠ ｾＱＲＱＯＹｾ＠

I{l:ia My Fl\ce-C!lftss ·2s i1061B1 04iJS/09 
I(iss My FICeecGJ1t$S 42 1!>.C>Ja68 08/06196 
l(MF Molstui'6 Soop 3590613 3/17/09 

.Kiss My FaQe Peace ＸｾｄｬＳＱＴＲ＠ ｗＺｊＮｾ｡ｯ＾＠

mss MyFaoo Tt'lpl6.Aatlon 312Q7$.$. ＰＱＯｬｊｪＯＰｾ＠

i{lss My Face W111<e Up 3120190 01/2SJ0'6 
l{lss My Pace ｗｨｬｴｾｵｬｮｧ＠ 3120184 ＱＱＲＵＯｑｾ＠

Klsll My Face Woll\61t's Sl20791 7125106 
Kh11iA1td Gol 1!102308 07/4/% 
Kiss Kl.<ls: OlQs.ses !l & 2d ＲｾＹＵＹＤＮＱ＠ 03)11/03 

Kiss Rilds '.Bnbblew11sh 2516090 12/11/01 ｎＮ･ｧｬｳｴｭｴｾｯｬｬ＠
'Cn119olled 

:Kiss Q1:g111)tc.s ＲＴＲｾＶｾＶ＠ 017i3/0l 
ｬｴｬｳｬｬｾﾷ､ｩ｜＠ 'J.'cllil 3334874 U/J3/07 
ｌｬ･ｫｍｹｆＱＱ｣ｾ＠ 71395111 (2/iS/08) 

ｌｬｧｾｬｴｗ･ｬｾｨｴ＠ ZB76768 0()/04/02 ｈ｣ｾｬ｡ＱｲｮＱｬｯＱ｜＠
cnnpelled. 

Dlp.Actfo11 ｱＵＴＷＶｾＲ＠ 1271d/08 
MfoR 'U-ente.d 25a04ll0 05111/02 
Ｎｍｬｳｴｵ､ｺｾｬＧ＠ Z366470 'J/11/0Q 1'/0L telle\Ved 
.Molstttre Shave ＳＱＹＹＡＮ＾ｪｾ＠ ｏｬＯＱｾＯｑＷ＠

ｍ､ｬＱＱｾｵＱＧＶ＠ Soap 1'1198143 ＨＶｊｦｦＯＰＷｾ＠
Al>pilOfltlOll 
11b111tclone<l 

ｏｬｩｾｾｳｴｶ･ｬｹＭｑｦｧ｡ＡＱＮｬｯ＠ 274.8.862 ｄｂｬｏｓＯＰｾ＠

ｔｒａｄｾｍａｒｋ＠
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,, 

'l';mclemm•k N1l\Ut) 
n.eglstl'11tl.Qn ¥tor DAteis.sti.e<l Qi' ao1tt111eilts ·sei'J11Iit . (Ol\te 'Ffle(l) 
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EXHIBIT 2 



TTAB Opposition No. 91209825 

Exhibit 2 to the Deposition of Ms. Jean Fufidio 

This exhibit has been redacted in its entirety. It contains infonnation Kiss My Face, LLC has 
. designated as "TRADE SECRET/COMMERCIALLY SENSITIVE PURSUANT TO THE 
PROTECTIVE ORDER''. 

A copy of this Exhibit without redaction has been filed as "Confidential." 

Both parties have a copy of this Exhibit without redaction. 



EXHIBIT 3 



TIAB Opposition No. 91209825 

Exhibit 3 to the Deposition of Ms. Jean Fufidio 

This exhibit has been redacted in its entirety. It contains information Kiss My Face, LLC has 
designated as "TRADE SECRET/COMMERCIALLY SENSITIVE PURSUANT TO THE 
PROTECTIVE ORDER". 

A copy of this Exhibit without redaction has been filed as "Confidential." 

Both parties have a copy of this Exhibit without redaction. 
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'ITAB Opposition No. 91209825 

Exhibit 4 to the Deposition of Ms. Jean Fufidio 

This exhibit has been redacted in its entirety. It contains infonnation Kiss My Face, LLC has 
designated as ''TRADE SECRET/COMMERCIALLY SENSITIVE PURSUANT TO THE 
PROTECTIVE ORDER". 

A copy of this Exhibit without redaction has been filed as "Confidential." 

Both parties have a copy of this Exhibit without redaction. 
































































































